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RULE 26.1 DISCLOSURE STATEMENTS

Amici curiae Alliance for Organic Integrity, Manos Campesinas, [FOAM -
Organics International, and Center for Food Safety are nonprofit organizations
organized under Section 501(c)(3) of the Internal Revenue Code. They do not have
a parent corporation, and none is publicly held. Amici curiae Organic Trade
Association is nonprofit organization organized under 503(c)(6) of the Internal
Revenue Code. It does not have a parent corporation and is not publicly held. Amici
curiae Natural Grocers’ parent company is Natural Grocers by Vitamin Cottage, Inc.,
and no publicly held corporation owns more than ten percent of Natural Grocers.
Amici curiae Frontier Co-op is a privately held cooperative organized under
Subchapter T as a Delaware C-Corp. They do not have a parent corporation and are
not publicly held. Amici curiae Equal Exchange is a for profit corporation governed
as a worker owned cooperative. Equal Exchange does not have a parent corporation
and is not publicly held. Amici curiae Dr. Bronner’s is a benefit corporation under
the California Corporations Code and is a family owned and operated business. It

does not have a parent corporation, and is not publicly held.

Date: January 24, 2025
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INTERESTS OF AMICUS CURIAE'

Amici are organic companies, nonprofits, and farmer collectives whose
members are deeply concerned about the potential adverse effects of Plaintiff-
Appellant’s lawsuit on their organic operations, international organic trade, and the
organic label. The “grower group” organic farming certification system challenged by
the Plaintiff-Appellant has been in operation for decades and is widely recognized
internationally, enabling small farmers around the world to grow organically
certified crops, which would otherwise not be financially or logistically viable.
Indeed, according to USDA’s estimates, there are over two and a half million small
organic farmers that have substantial and settled reliance interests on the grower
group system. That substantial reliance and vested interest extends to the many
leading organic companies that partner with and rely on the small organic farmers
certified through grower groups for their product sourcing. As such, these entities
have a very real and compelling stake in the matter before this Court, which risks

unraveling that bedrock organic system. Amici are adamantly opposed to any and all

' No person other than Amici or their counsel contributed money to this brief’s
preparation or submission or authored this brief in whole or part. See FRAP

29()(4)(E).
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fraud in organic certification, but the answer to that problem is enforcement of
existing organic law, not prohibiting group certification.

Amici Alliance for Organic Integrity was founded by the International
Organic Accreditation Services, (IOAS) to improve organic integrity. Our mission is
to serve as global multi-stakeholder alliance that delivers education, tools and a
resources to lift the quality of organic control; maintaining the integrity of organic
certification and consumer confidence in the organic label. Our founders and board
members have worked for decades to promote and improve the organic grower
group model. We view these organic small farmers as key constituents in our work to
protect and improve organic integrity worldwide.

Amici Equal Exchange is a worker-owned cooperative founded in
Massachusetts in 1986 with approximately $70 million in annual sales of organic
fair-trade coffee, tea, chocolate, cocoa, bananas, avocados, dried fruit, and nuts. Its
mission is to build long-term trade partnerships that are economically just and
environmentally sound, to foster mutually beneficial relationships between farmers
and consumers and to demonstrate, through its success, the contribution of worker
co-operatives and fair trade to a more equitable, democratic, and sustainable world.

Equal exchange sources its coffee, chocolate, and other organic products from

over 40 small farmer organizations around the world that are certified using the

BRIEF OF AMICI ORGANIC STAKEHOLDERS 2
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grower group system. Equal Exchange imports directly from these small farmers who
own their own land and are organized into democratically run cooperatives or
associations in order to build enough volume and resources together to export to the
U.S. These small producer organizations (SPOs) are Equal Exchange’s long term
trading partners and their business models are built on organic and fairtrade grower
group certification. If grower group organic certifications were disallowed, Equal
Exchange’s entire model of direct purchasing from small producer organizations
would cease to function, meaning the end of forty years of such trading and the end
of the small producer groups Amici and the global economy depend on for food
production.

Amici Manos Campesinas is one of Amici Equal Exchange’s long time trading
partners, a small farmer cooperative in Guatemala found in 1997 that grows small-
scale organic coffee for direct marketing. As of 2023, Manos Campesinas was
comprised of 1,421 coffee producing families working together, covering 1248.89
hectares of land free of contamination from any herbicides or insecticides. All of the
members are micro-producers, with an average of 1 hectare on which they grow
coffee. Guatemala is a country of rugged topography and the areas that the
organization produces coffee are very rugged, ranging from 900 meter to 2,100

meters above sea level in elevation. It would be impossible for the members to

BRIEF OF AMICI ORGANIC STAKEHOLDERS 3
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individually seek organic certification for their coffee plots. The only way the
member operations are certified is through a collective organic certificate. Current
sales represent between $4-5 million annually. Through their Internal Control
System (ICS), they inspect 100% of their coffee plots to ensure that established
standards for production are followed. They spend approximately $138,000/year on
technical support and $53,000 on internal inspections, as well as an external audit
annually, to verify their processes and control mechanisms. Eliminating grower
group certification would essentially mean abandoning organic coffee production in
Guatemala. Coffee is shade-grown, under, in and amongst trees. When organic
coffee production has been abandoned in the past due to low market prices, the
result was moving to corn or other field crops that do not require shade and trees
being cut down. Because these are lower value products, their farming often lowers
production costs by using synthetic fertilizers and pesticides, with negative effects on
soil, water, air, and the environment, including climate change causing emissions.
Guatemala suffers from a lack of economic opportunity, with organic production
one of the few that people have and Amici very much hope it continues, but it
requires grower group certification.

Amici Dr. Bronner’sis an American producer of organic soap, personal care

products, and home, body and hair founded in the 1940s that specializes in

BRIEF OF AMICI ORGANIC STAKEHOLDERS 4
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providing vegan and cruelty free products using the highest quality organic and fair
trade, environmentally responsible ingredients.

Grower group certification has allowed for small farmers, some operating on
just one acre, to access the marketplace and receive an organic premium,
compensating farmers for high organic integrity and investment in key organic
principle and practices. The grower group model has allowed Dr. Bronner’s, the
family owned, San Diego-based soap company that generated nearly $200M in
revenue last year to create their own supply chain from the ground up, starting in
2006.

Founded in 1948, Dr. Bronner’s models mission-driven business practices in
the interest of helping make the world better for its customers, employees, suppliers,
community partners and the environment itself. Marking its 75-year anniversary in
2023, Dr. Bronner’s has continued its mission as the top-selling brand of organic
and fair-trade body care in the U.S. Today, Dr. Bronner’s continues its commitment
to building an engine for promoting and advancing positive social change - from
pioneering USDA certified organic personal care products, to creating fair trade
projects across the world that ensure fair and just treatment of farmers and workers,
to sustaining a socially responsible workplace at its manufacturing plant in San

Diego County. Moving beyond soap, Dr. Bronner’s has also launched food
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products, including organic and fair trade virgin coconut oil and chocolate, to
facilitate economic diversification for farmer partners.

Dr. Bronner’s sources directly from almost 10,000 certified organic and fair
trade small farmers, organized in international control systems (ICS), accounting for
approximately 7,000 MT tons of certified organic raw materials and $200 million
dollars in sales in 2023. Dr. Bronner’s has committed to prioritizing commercial
partnerships with small farmers to maximize positive ecological, social and economic
impacts around the world, including Africa, Asia, Latin America, and the Pacific.
Dr. Bronner’s primary ingredients include coconut, palm fruit, olive and mint oils,
grown predominantly by small farmers. To ensure that small farmers can obtain an
organic premium and access the market, Dr. Bronner’s has also invested in primary
processing facilities to guarantee value addition in local communities.

Without the availability of the grower group methodology, small farmers in
Dr. Bronner’s would be unable to afford organic certification and Dr. Bronner’s
would be unable to produce organic soap, body care, and food products with a social
mission, and consumers would have nowhere to turn for the dedicated fair trade
and organic certified products that Dr. Bronner’s produces.

Amici [FOAM - Organics International, founded in 1972, is a worldwide

organization advocating for organic agriculture. It is a membership-based
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organization with over 700 affiliates in more than 100 countries and territories. The
organization is headquartered in Bonn, Germany, and has regional bodies
worldwide, including North America. Amici IFOAM North America works to
educate the general public, provide a forum to exchange ideas, and engage in North
American-specific activities to advance organic agriculture and its principles.
Together we are working for the widespread adoption of truly regenerative organic
food and farming systems, grounded in the principles of organic agriculture: Health,
Ecology, Fairness, and Care.

Since its establishment, IFOAM has consistently recognized the indispensable
role of smallholders in food production and the sustainability of rural communities.
We advocate on a global scale, urging stakeholders worldwide to recognize the
invaluable contribution of group certification in supporting and empowering
smallholder farmers, benefiting the environment and ensuring communities,
companies and consumers can thrive as part of the organic movement.

Amici Natural Grocers is a Colorado-based specialty retailer of natural,
organic groceries, body care products, and dietary supplements in business since
1955, currently operating 170 stores in 21 states. Natural Grocers is committed to
educating communities on nutrition and providing natural and organic products

that meet high standards for ecological sustainability. This means providing products
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intended to support our customers’ health, as well as the health of our air,
waterways, soils, farmers and farm workers, ecosystems, and future generations.
Natural Grocers depends on a global supply chain of certified organic producers,
many of whom depend on partnerships with successful grower groups in other
countries. Removing these producers from the certified organic supply chain would
drastically affect our ability to source the certified organic products our customers
depend on. While addressing deficiencies in the U.S. organic regulatory system,
Natural Grocers believes that we need to be mindful of the unique needs of the
other 194 countries on the planet.

Amici Organic Trade Association (OTA) is the membership-based business
association for organic agriculture and products in North America. OTA is the
leading voice for the organic trade in the United States, representing organic
businesses across 50 states. Its members include growers, shippers, processors,
brands, certifiers, farmers’ associations, distributors, importers, exporters, retailers
and others. OTA’s mission is to grow and protect organic with a unifying voice that
serves and engages its diverse members from farm to marketplace. OTA has tirelessly
advocated for Strengthening Organic Enforcement (SOE) rule to bring clarity to
Producer Group (also called Grower Groups) certification and to ensure both

organic integrity and equitable access to the organic marketplace for producers of all
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sizes. Many of our members rely on Producers Groups for commodities not
produced within the U.S. and by individual growers organized into groups and have
utilized these producer group models since the original National Organic Program
regulation were promulgated.

Amici Frontier Co-op was founded in 1976 and includes three leading
national brands in the natural and organic products space: Frontier Co-op® and
Simply Organic® in the herbs, spices and ingredients categories, and Aura Cacia®
in personal care. On an annual basis, 80% of Frontier Co-op’s purchases by volume
are USDA certified organic, and with sourcing partners in more than 50 countries
around the world, our cooperative has been active in supporting organic farming
and improved working conditions and income at origin for nearly five decades.
Providing education, resources, and support to smallholder farmers at origin to
achieve organic certification not only helps support the continued supply of
premium organic products for our brands; the organic premiums these farmers
receive also makes a world of difference for their families’ household income. At
Frontier Co-op, we firmly believe that the cooperative model can be used to achieve
socioeconomic stability and resilience among smallholder farmers at source. Because
of this, cooperatives have long been a critical component of Frontier Co-op’s

approach to responsible sourcing, and we are committed to supporting our
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cooperative partners at origin to ensure smallholder farmers have access to, and
benefit from the lasting positive impacts the cooperative model can bring to business
and community health and resilience, including regional economic growth and rural
employment, along with social support mechanisms focused on education, health
services and basic needs assistance. Working with cooperatives at source allows
Frontier Co-op to scale our sourcing impact: between suppliers from our top four
countries of origin, Madagascar, India, Guatemala, and Sri Lanka, Frontier Co-op is
able to support the livelihoods and well-being of more than 40,000 farmers with
annual purchases of more than $10MM across these origins in FY23, growing to
$15MM in FY24. Because cooperatives are democratically controlled, independent,
and autonomous by nature, this revenue goes directly back to farmers and their
communities. Frontier Co-op fully supports the need for a robust and trusted
organic certification program, so brands and consumers alike can feel confident in
the validity and transparency of the certification. Based on our nearly fifty years of
business sourcing organic products in developed and developing countries around
the world, we can attest that our cooperative partners have been diligent in
managing their organization’s social, economic, and agricultural impact, and
ensuring that their members benefit from the collective income from their programs.

A decision to require smallholder farmers to manage the organization and cost of
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individual certifications will lead to hundreds of thousands of farmers being left out
of the organic industry globally.

Amici Center for Food Safety is a 501(c)(3) public interest organization with
a mission of empowering consumers, supporting farmers, and protecting the earth
from the harmful impacts of industrial agriculture. It has over one million members,
spanning every state. Since the organization’s inception twenty-five years ago, CFS
has had a flagship program of “Organic and Beyond,” including science, policy,
campaign, and legal staff. In furtherance of that mission, CFS works to maintain and
enhance strong organic standards that live up to the quality and integrity that
consumers expect from organic products through legal actions, policy comments,
and public education. We strive to not just protect the standard but also to evolve
the organic ethic by promoting agriculture that is local, small, medium and family-
scale, biologically diverse, humane and socially just. The ultimate goal of our
campaign is to move beyond the industrial agriculture model to a new vision and
practice of organic farming that supports and sustains the natural world for future
generations. Finally, when necessary throughout its history CFS has engaged in

public interest litigation to protect and further organic standards and integrity.
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INTRODUCTION AND SUMMARY OF ARGUMENT

This lawsuit threatens a vital aspect of organic farming: grower group
certification. In the classic amici role, this brief provides the Court with important
surrounding context for this dispute and aid in its review. The first sections provide
a historical and globe lens for grower groups, their longstanding and widespread
acceptance in organic certifications, the scale and specifics of their role in organic
food production, and their importance to small farmers, organic companies,
consumers, and the environment. The brief then moves from macro to micro,
providing some specific grower group reliance examples to bring this issue to life,
including from the Amici themselves. The brief concludes with some context on the
implementation of the 2023 rule and closing thoughts on grower group certification
in the broader scheme of organic law. For the reasons explained below, Amici

respectfully request this Court affirm the district court’s decision below.

skokosk

BRIEF OF AMICI ORGANIC STAKEHOLDERS 12



Case: 24-6160, 01/24/2025, DktEntry: 19.1, Page 21 of 51

ARGUMENT

L The Longstanding Practice of Organic Grower Group Certification

“Grower group” is a term of art, meaning a group of farmers or producers in a
certain location organized under one management system.” First introduced in the
1980s, the basic concept of group organic certification stretches back over forty
years.” Then, as of now, the basic concept is the same: it was utilized by some organic
farming associations and certification bodies to certify products grown by
smallholders in low-income countries. Under the group system, the group itself is
certified, not the individual members as with individual organic farmers. The initial
focus was on coffee and cocoa cooperatives with very small-scale, and often illiterate,
producers, each farming only several acres of land. Individual organic certification of
each such tiny farm, often in very remote areas, was prohibitive not only in terms of

costs, but also due to a lack of administrative and management skills.

? National Organic Program, Strengthening Organic Enforcement, 88 Fed. Reg. 3,548,
3,593 (Jan. 19, 2023) (codified at 7 C.E.R. pt. 205).

3 Florentine Meinshausen et. al., Group Certification 14 RSCH. INST. OF ORGANIC
AGRIC. (2019) https://orgprints.org/id/eprint/35159/7/fibl-:2019-ics.pdf.
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Over the years certifiers and some standard setters, such as Naturland,*
developed their own approaches and procedures for dealing with the diverse nature
and size of these certified groups, such as what the Internal Control System (ICS)
should include and procedures like inspection protocols.” The use of differing
private standards and the need to harmonize the grower group requirements set by
certifiers was first recognized by Amici International Federation of Organic
Agriculture Movements (IFOAM) - Organics International® in 1994 when it first set
criteria for group certification within its organic accreditation criteria and published
guidelines for ICS requirements for groups.” These criteria were elaborated on
further in workshops, leading to the publication of the smallholder group

certification, which included the specific elements of ICS like documentation

* NATURLAND, https://www.naturland.de/en/ (last visited Feb. 27, 2024).

> Adina Roxana Munteanu, The Potential Impact of Group Certification for Organic
Agriculture in Romania, 4 PRACTICAL APPLICATION OF SCIENCE 631 (2014),
https://ideas.repec.org/a/cmj/seapas/y2014i4p631-638.html.

® About IFOAM - Organics International, IFOAM Organics Int'l,
https://www.ifoam.bio/aboutus (last visited Feb. 27, 2024).

" Francesco Solfanelli et. al., Potential Outcomes and Impacts of Organic Group
Certification in Italy: An Evaluative Case Study, 187 ECOLOGICAL ECON. (2021),
https://doi.org/10.1016/j.ecolecon.2021.107107.
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requirements, evaluation protocols, appropriate re-inspection rates, and risk
assessment tools.®

As industry group certification gained acceptance and became more
widespread, organic regulations in different countries and regions have integrated
the concept of group certification into their statutory and regulatory frameworks.
The basic elements of the IFOAM grower group approach were adopted in 2003 by
the European Commission (EC) in its Guidance Document for the Evaluation of the
Equivalence of Organic Producer Group Certification Schemes applied in Developing
Countries.” Then in 2008, the European Union Commission included group
certification requirements as Chapter 8 of its Guidelines on Imports of Organic Products

into the European Union.'°

8 IFOAM Organics Int'l, Position: Smallholder Group Certification for Organic Production
& Processing (2019), https://www.ifoam.bio/sites/default/files/2020-
03/position _group certification.pdf.

? European Commission, Guidance Document for the Evaluation of the Equivalence of
Organic Producer Group Certification Schemes Applied in Developing Countries, AGRI/03-
64290-00-00-EN (Nov. 6, 2003), http://etko.com.tr/dosyalar/Belgeler/guidance-
document-for-the-evaluation-of-the-equivalence-of-organic-producer-group-
certification-schemes-applied-in-developing-countries 2776.pdf.

1 European Commission, Guidelines on Imports of Organic Products into the European

Union, 15.12.2008 Rev. 1 (2008),
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In the United States, from 1970-1990, organic standards were regulated by
individual states; federal organic law is still relatively youthful, beginning with
OFPA’s passage in 1990." Defendant USDA’s first version of OFPA’s implementing
regulations took another eleven years to be finalized, first proposed in 1997 and
finalized and issued in 2001."* The original OFPA regulations do not discuss grower
group certification, but there was much they had yet to discuss in detail; for
example, all organic livestock standards were yet to come.

And just one year later in 2002 the National Organic Standards Board
(NOSB)—which is the expert body charged by Congress specifically with assisting
USDA in formulating organic farming standards through consultation and formal
recommendations, see 7 U.S.C. § 6518—addressed the issue and concluded that
grower groups were permissible under the original 2000 OFPA rules as written and

set forth the criteria and detailed the group eligibility requirements for their organic

https://agriculture.ec.europa.eu/system/files/2018-12/ouidelines-imports-organic-
products en 0.pdf.

17 U.S.C. §6501 (1990).

1262 Fed. Reg. 6,5850 (1997); 65 Fed. Reg. 13,512 (2000); 65 Fed. Reg. 80,548
(2000) (codified at 7 C.F.R. § 205).
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certification.” This NOSB 2002 recommendation was further updated by the
NOSB in 2008, which underscored that even then grower groups had already been
used for “the past 30 years” and it was simply “codify[ing]” those long-established
practices.'*

Finally, the rule challenged by the Appellant in this case first proposed’® and

then finalized USDA regulations generally aimed at strengthening organic

B Agric. Marketing Serv., USDA, NOSB Recommendation: Criteria for Certification of
Grower Groups, (Oct. 20, 2002)
https://www.ams.usda.gov/sites/default/files/media/Rec%20Criteria%20for%20C
ertification%200f%20Grower%20Groups.pdf (“|Glrower groups, organized as
cooperatives or associations, can seek certification as one operation under the NOP
without a change to the rule. ... Historically, not all grower group members’ farms
are individually inspected by the certifying agent annually. This means that the
grower group must have a quality system, or internal control system, in place to
assure that all members of the group operate according to the system plan in
compliance with the organic standard. The quality system of the grower group is
inspected at least annually, but only a set percentage of the member operations are
visited by the certifying agent.”).

14 Agric. Marketing Serv., USDA, Formal Recommendation by the National Organic
Standards Board (NOSB) to the National Organic Program (NOP), 5 (2008)
https://www.ams.usda.gov/sites/default/files/media/NOP%20Final%20Rec%20C
ertifying%200perations%20with%20Multiple%20Sites.pdf (covering, among other
things, Internal Control System (ICS) requirements in detail).

B Appellant did not comment on the proposed rule and based on Amici’s review of
the public comments, no other stakeholder raised Appellant’s objection to grower
group certification, further underscoring the wide acceptance of the industry
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enforcement generally and covered aspects of organic production and handling,
implementing new Congressional express delegations to USDA in OFPA in the
Agricultural Improvement Act of 2018.'° One of the myriad areas covered was
grower group certifications.'” The revisions to the OFPA regulations added
provisions to the general certification requirements specific to grower group
operations. These codified the 2002 and 2008 NOSB standards as well as added new
measures to strengthen enforcement and protect organic integrity and protect

against fraud.'®

standard. National Organic Program, Strengthening Organic Enforcement, 88 Fed. Reg.
at 3598 (responding to public comments).

1 National Organic Program, Strengthening Organic Enforcement, 85 Fed. Reg. 47,536
(proposed Aug. 5, 2020) (to be codified at 7 C.F.R. pt. 205); National Organic
Program, Strengthening Organic Enforcement, 88 Fed. Reg. 3,593 (codified at 7 C.F.R.
pt. 205).

7 National Organic Program, Strengthening Organic Enforcement, 85 Fed. Reg. 47,536.

'8 National Organic Program, Strengthening Organic Enforcement, 88 Fed. Reg. at
3,593. Central to the success of group certification is the Internal Control System
(ICS), a well-documented set of procedures and checks established by the group to
ensure each member complies with organic standards. Through regular internal
audits and transparent documentation, ICS provides an effective regulatory
mechanism, contributing to the reliability and integrity of the certification process.
Internal ICS inspectors have a unique advantage due to their deep familiarity with
the natural conditions, farming systems and local mentality. This intimate
knowledge positions them as exceptionally effective in identifying and mitigating
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Thus, as the NOSB’s 2002 and 2008 implementation guidance of the original
2000 OFPA regulations illustrates, grower groups have been a part of the system
since its inception. Grower group certifications were issued as early as 2002 under
the original rules." This is matters for at least two reasons. First, it underscores the
longstanding practice of certifying grower groups, its acceptance and approval, and
the logical reliance of organic stakeholders such as Amici on the legality of that
practice. Second, it reveals that Appellant’s real quarrel is not with the 2023 rule—
which actually strengthened measures protective against the fraud on which his
allegations are based, making it less not more likely to occur—but rather with the

organic practices and regulations since their original codification.

risks of fraud, offering a nuanced understanding beyond mere compliance. Unlike
third-party inspectors, ICS inspectors foster a comprehensive and tailored approach
to ensuring the integrity of organic certifications. A third-party inspector from an
external control body audits the integrity of the entire system, which includes
checking documentation, assessing the competencies of the ICS Staff, conducting
joint or witness audits of a selected defined percentage of members, and taking
samples to test for residues of unauthorized substances in produced commodities,
soil, green material, or equipment. Discrepancies between internal documentation
and the findings of the audit raise red flags sufficient for the decertification of the
entire group. Consequently, the entire group is motivated to mitigate these risks and
to ensure the integrity of its internal controls.

¥ Advanced Operation Search, Organic Integrity Database (last visited Feb. 27, 2024)

https://organic.ams.usda.gov/integrity/Search.
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II.  The Importance of Group Certification

About 80% of the world’s organic producers are smallholders in low and
middle-income countries, for whom individual organic certification would be
unaffordable and administratively too complex to manage.?® These producers are
only classified and recognized as organic due to group certification, a system in
which, as discussed supra, groups of farmers implement an ICS and are certified by a
third-party certification body, which assesses the performance of the ICS and
performs a representative number of spot-check inspections of group members. The
approach of using ICS-based group certification was pioneered by Amici [FOAM -
Organics International and Fair Trade over the past three decades and has since
been adopted by the entire organic sector, including the EU and the U.S.’s National
Organic Program of Defendant USDA. Very similar approaches are used, and have

been further developed, by other voluntary sustainability certification programs.

20 Study: Smallholder Farmers in Groups with Various Advantages — Significance,
Opportunities and Challenges of Group Certification, FIBL (Mar. 28, 2019) [hereinafter
Study: Smallholder Farmers in Groups), https://www.fibl.org/en/info-
centre/news/study-smallholder-farmers-in-groups-with-various-advantages-

significance-opportunities-and-challenges-of-eroup-certification.
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Group certification is the only way that smallholder farmers in many countries can
access certified organic international markets by reducing certification costs and
complexity. This also provides other important benefits, revitalizing rural areas and
improving the lives of millions of small farmers.

This certification model is built on the principles of collaboration and mutual
support among small-scale producers. By pooling resources, these producers
collectively meet organic standards, ensuring access to markets that might otherwise
be challenging due to the small scale of their operations and the high costs of
individual organic certification.?' Generally, this approach fosters community
engagement, knowledge sharing, mutual trust, and control.?

Grower group organic farming, like all organic farming, is also directly and
intentionally beneficial to the environment: grower groups play a central role in
supporting and greatly expanding the overall reach of organic farming, which is a
form of agriculture which, by definition, must foster ecological balance and restores

soil, as well as prohibiting the use of synthetic pesticides and genetically engineered

organisms. 7 C.F.R. § 205.105.

2.

2 1d.
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Indeed, the very definition of “Organic Production” is “a production system
that is managed in accordance with the Act and regulations in this part to respond
to site-specific conditions by integrating cultural, biological, and mechanical practices that
foster cycling of resources, promote ecological balance, and conserve biodiversity.” 7 C.F.R. §
205.2 (emphasis added). Thus, organic grower group farming, by extension, acts as a
strong force for good in rapidly scaling climate and nature-friendly farming that
mitigates and addresses the biggest ecological crises of our times.

III. The Global Scale of Group Certification

Appellant’s challenge implicates a broad and vital sector of organic
agriculture, as illustrated below. According to USDA, globally there are 2.6 million
organic producers making up nearly 6,000 group operations, covering 58 countries,
primarily in Africa, Asia, and Latin America, covering a total area of 11 million acres
of certified organic land.”” Numerically, 80% of all organic farmers globally are small
farmers in low and middle-income countries.?* These farms are tiny by comparison

to U.S. farms, only a few acres instead of hundreds.” Yet the breadth of products

23 88 Fed. Reg. at 3,593.
2 Study: Smallholder Farmers in Groups, supra note 20.

25 See e.g., Meinshausen, supra note 3, AT 62.
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these organic farms cover is impressive: Organic grower group operations export
many organic agricultural products to the United States, such as coffee,
cocoa/chocolate, bananas, tea, and spices.”® Grower group certification gives small
growers access to organic markets while expanding consumer choices.”” Absent
grower group certification, individual certification would be too expensive and
administratively difficult to secure.?® Grower group certification supports U.S.
consumer demand for organic products that are not produced in the United States,

such as coffee, cacao, and bananas.?”’

26 85 Fed. Reg. at 47,536.
21 1d.

28 Study: Smallholder Farmers in Groups, supra note 20.

29 85 Fed. Reg. at 47,536.
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IV. Examples Illustrating the Importance of Grower Group Certification

Amici Equal Exchange® is a cooperative founded in 1986 with $70M*! annual
sales of organic fair-trade coffee, tea, chocolate, cocoa, bananas, avocados, dried
fruit, and nuts. Their mission is to build long-term trade partnerships that are
economically just and environmentally sound, to foster mutually beneficial
relationships between farmers and consumers, and to demonstrate, through their
success, the contribution of worker co-operatives and Fair Trade to a more equitable,

democratic, and sustainable world.*?

Amici Equal Exchange imports directly from small farmers who own their own
land and are organized into democratically run cooperatives or associations in order
to build enough volume and resources together to export to the U.S. The small
producer organizations (SPOs) that they work are long-term trading partners and

their business models are built on organic and fairtrade grower group certification. If

3 Our Mission, Equal Exchange, https://shop.equalexchange.coop/pages/about-us
(last visited Feb. 27, 2024).

31 See generally Annual Report Collection, Equal Exchange,
https://www.info.equalexchange.coop/articles/annual-report-archive (last visited

Feb 27, 2024).

32 Our Mission, supra note 30.
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Grower Group Certification were to be revoked, Equal Exchange’s entire model of
direct purchasing from small producer organizations would cease to function
meaning the end of forty years of trading and the end of the small producer groups
we and the global economy depend on for food production. Since Equal Exchange’s
founding it has sold $1,131,058,387.00 of organic, fair trade small farmer products

into the U.S. marketplace.”

The majority of Equal Exchange sales are to food co-ops and independent
stores. This is an important value chain for all parties. Farmers need organic and
fair-trade prices, Equal Exchange needs to buy and sell in volume to make our bulk
purchasing work economically, co-ops and independent food stores need products
that reflect the values of their members and shoppers and distinguish them from
chain and mass market retailers, and U.S consumers need choices and transparency

rather than food industry consolidation and profiteering.’*

3 Annual Report Collection, supra note 31.

* Errol Schweizer, Why Your Groceries Are Still So Expensive, Forbes (Feb. 7, 2024),
https://www.forbes.com/sites/errolschweizer/2024/02/07 /why-your-groceries-are-

still-so-expensive/?sh=519f27e56ba8.

BRIEF OF AMICI ORGANIC STAKEHOLDERS 27



Case: 24-6160, 01/24/2025, DktEntry: 19.1, Page 36 of 51

According to the National Cooperative Grocers Association 2022 Food Co-op
Impact Report,” 159 member co-ops operate nearly 230 storefronts in 39 states with

combined annual sales of $2.5 billion. Further:

« NCG food co-ops collectively have more than 1.3 million members
nationwide

e 38% of food co-ops’ combined annual $2.5 billion in sales come
from Certified Organic products

o Fair Trade Certified products made up 5% of total sales*®

Overall, organic food sales in the U.S. reached $61.7 billion in 2022,
surpassing $60 billion for the first time, according to a report from the Amici
Organic Trade Association (OTA).”” Despite headwinds including global inflation,
supply chain disruptions and labor shortages, the sector’s growth rate doubled
compared to the previous year.”® According to the report, organic produce sales in

the U.S. totaled $22 billion. Organic beverages were the second strongest category

% Co+op, 2022 Food Co-op Impact Report, Co-Ops Aprl. 18,
2022https://www.grocery.coop/article/2022-food-co-op-impact-report.

6 1d.

" Henry Mathieu, US Organic Food Sales Value Hits “Record” in 2022, JustFood (May
17, 2023), https://www.justfood.com/news/us-organic-food-sales-value-hitsrecord-

in-2022/

 1d.
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behind produce, returning $9 billion in sales in 2022. Organic coffee was the
biggestselling organic beverage, rising by nearly 7% on 2021’s figures as it neared
$2.3 billion in sales in 2022. Total organic sales broke through the $50 billion mark
for the first time in 2018, and organic food sales hit $50 billion for the first time in

2019.%”

The U.S. food system (including organic) relies heavily on small farmer supply
chains particularly for valued everyday food imports like coffee, cocoa, and bananas.
The food industry experienced the realities of this dependence during COVID,
when global supply chain disruptions led to food shortages, out-of-stocks and high

prices. And grower group certification is essential to these supply chains functioning.

These are macroeconomic effects, but it is helpful to also illustrate the micro
effects as well, through the example of a grower group certified small farmer
collective. Amici Manos Campesinas is one of Amici Equal Exchange’s long time
trading partners, a small farmer cooperative in Guatemala founded in 1997 that

grows small-scale organic coffee for direct marketing.* Manos Campesinas is

¥ 1d.

% Amici provided counsel with a 3-page letter dated February 16, 2024, from which
these details are drawn. The letter is included as Attachment A.
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comprised of 1421 coffee-producing families working together, covering 1248.89
hectares of land free of contamination from any herbicides or insecticides. All of the
members are micro-producers, with an average of 1 hectare on which they grow
coffee. The areas where organization produces coffee are very rugged, ranging from
900 meters to 2100 meters above sea level in elevation. It would be impossible for
the members to individually seek organic certification for their coffee plots. The only
way the member operations are certified is through a collective organic certificate.
Current sales represent between $4-$5 million annually.* Through their Internal
Control System (ICS), they inspect 100% of their coffee plots to ensure that
established standards for production are followed. They spend approximately
$138,000/year on technical support and $53,000 on internal inspections, as well as

an external audit annually, to verify their processes and control mechanisms.*

Overturning grower group certification would essentially mean abandoning
organic coffee production in Guatemala. Coffee is shade-grown, under, in and

amongst trees.” When organic coffee production was abandoned in the past due to

1 1d.

2 1d.

® See e.g., Shade Grown Coffee, EarthEasy, https://learn.eartheasy.com/guides/shade-
grown-coffee/ (last visited Feb. 28, 2024).
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low market prices, the result was moving to corn or other field crops that do not
require shade and trees being cut down. Because these are lower value products,
their farming often lowers production costs by using synthetic fertilizers and
pesticides, with negative effects on soil, water, air, and the environment, including

climate change causing emissions.*!

Another example comes from organic banana farming. Bananas are the most
exported fresh fruit in the world by volume and are #6 in U.S. organic produce sales
and the top mover by volume.* Thousands of small farmer producers are certified
with grower group certification, in hundreds of different organizations.* One such
entity is the Asoguabo Banana Association, from Ecuador.*” Currently Asoguabo
includes 50 small producers on a group certification covering 218.56 hectares,
averaging 4.37 each. In their experience, the only way to give very small producers

access to international organic markets is through group certification. For example,

* Supra note 37.

* Organic Produce Network, Bananas, State of Organic Produce, 27 (2022),
https://online.flippingbook.com/view/1054590021/26-27/.

* Fairtrade Banana Dashboard, FairTrade, https://www.fairtrade.net/banana-

dashboard.

" Interview with Lianne Zoeteweij, Administratora/CEO of Asoguabo (Feb. 13,
2024); see also, Asoguabo, https://asoguabo.com.ec/.
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the total income per week on average is $90-100 US before production costs.*® The
cost of an organic certificate is $2,000/year.* Thus $38 of total income per week
needs to go to the organic certificate, with an additional $254 residue analysis per
year. Such costs for individual certification push small mountain and agroforestry
producers out of the market, as they can only be paid by monoculture banana

producers.’®

One further example is from cocoa farming and organic chocolate. Cocoa, the
main ingredient in chocolate, is grown by 5-6 million farmers globally; 90% of these
farmers are smallholders with between 2-5 hectares (4.9-12.4 acres).’! Around 70%
of all cocoa is produced in West Africa, mainly in the Ivory Coast and Ghana, where

farmers are making $1/day or less, well below the World Bank-established $1.90/day

level for extreme poverty.”? This context makes crystal clear that the only viable way

*®1d.
¥ 1d.
0 1d.

>1 Cocoa Economy Informations, International Cocoa Organization,
https://www.icco.org/economy/ (last visited Feb. 27, 2024).

2 d.
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for organic cocoa farmers to access the organic chocolate market is through group
certification. The vast majority of individual cocoa farmers struggle to make a living
and therefore, do not have the income nor resources to access organic certification
for their individual farm. Access to the organic market can be a critical alternative
for smallholder cocoa farmers, allowing them access to a higher paying market while
also benefiting their local environment and maintaining a healthier community.’’
Given the structure of the chocolate industry, the loss of grower group organic
certification would mean the loss of the U.S. organic market for tens of thousands
of smallholder cocoa farmers internationally, the almost complete loss of access to
organic chocolate for U.S. consumers, and the significant loss of a market for U.S.

chocolate companies that sell organic chocolate.

V.  Enforcement under USDA’s 2023 “Strengthening Organic Enforcement”
Rule

Finally, it’s worth underscoring that the rule challenged in this case, USDA’s
2023 “Strengthening Organic Enforcement” (SOE) rule, significantly enhanced

fraud prevention by requiring certified operations to implement comprehensive

> Bermudez et. al., Global Market Report: Cocoa Prices and Sustainability, Int’l Institute
for Sustainable Development (Nov. 2022) https://www.iisd.org/system/files/2022-
11/2022-¢lobal-market-report-cocoa.pdf.
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fraud prevention plans in their Organic System Plan (OSP), and to give some details
and examples.’* Operations at higher fraud risk, like processors receiving ingredients
from multiple suppliers, must develop detailed procedures to “detect, prevent,
minimize, and mitigate” risks.”” In addition to OSPs, the SOE rule strengthens the
traceability of organic products across the entire supply chain, a critical component
in reducing fraud.”® The rule also mandates regular supply chain traceability audits,
reinforcing the need for transparent, verifiable records at each step.””

And the SOE rule has already borne fruit, as shown by numerous

enforcement actions carried out by the NOP’s Compliance and Enforcement

>* Strengthening Organic Enforcement, U.S. DEP'T OF AGRIC.,
https://www.ams.usda.gov/rules-regulations/strengthening-organic-enforcement.

>> Strengthening Organic Enforcement Frequently Asked Questions, U.S. DEP'T OF AGRIC.,
https://www.ams.usda.gov/rules-regulations/strengthening-organic-
enforcement/faq.

*$ Fact Sheet, U.S. DEP'T OF AGRIC., STRENGTHENING ORGANIC ENFORCEMENT
(SOE) FINAL RULE 2, https://www.ams.usda.gov/sites/default/files/media/SOE-FR-
FactSheet.pdf); see also Strengthening Organic Enforcement: Who Needs to Be Certified?,
in U.S. DEP'T OF AGRIC., STRENGTHENING ORGANIC ENFORCEMENT (SOE): FINAL
RULE PRIMERS,

https://www.ams.usda.gov/sites/default/files/media/SOE MasterCombinedPrimer

s.pdf.
T1d.
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Division over the past year.”® In 2024, NOP closed more than 500 compliance cases,
with 64.8% involving uncertified domestic and international operations, and 10.2%
involving fraud.” The rule also enhanced NOP’s investigative capacity, leading to
over 950 notifications sent to uncertified organic importers, resulting in over 200
importers gaining certification or initiating the certification process.® Finally, the
impact of the rule is highlighted by NOP’s proactive steps in engaging with industry

to ensure compliance and verifying certifications before fraudulent shipments could

*8See Transcript, U.S Dep’t of Agric., National Organic Program Update for the
National Organic Standards Board Fall 2024 Meeting, pages no. 12-13 (Oct., 2024)
(transcript available at
https://www.centerforfoodsafety.org/files/nopupdatefornosbfall2024meeting 7675
0.pdf) (referencing NOP’s successful effort to block the entry of over 20,000 tons of
fraudulently represented corn and soybean meal from Turkey into the U.S. organic
marketplace under the SOE rule); see also U.S. DEP'T OF AGRIC., USDA ORGANIC
OVERSIGHT AND ENFORCEMENT UPDATE SUMMARY OF ACTIVITIES - CALENDAR
YEAR 2023 17, 19 (2024) (available online at
https://www.ams.usda.gov/sites/default/files/media/NOP2024SummaryofActivitie
sReport.pdf) (discussing the NOP’s investigation into soybean meal exports from
India, uncovering fraudulent documentation and leading to the suspension of three
exporters and investigation of others); Settlement Agreements 2024, U.S. DEP'T OF
AGRIC., https://www.ams.usda.gov/services/enforcement/organic/settlements-2024
(last visited Jan. 23, 2025) (NOP’s list of legal enforcement settlements shows at least
three with grower groups).

> See National Organic Program Update for the National Organic Standards Board
Fall 2024 Meeting, supra note 58, at 12.

& Id. at p.13.
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enter the market. In September 2023, NOP contacted over 110 importers,
responsible for products exceeding $500 million in imports, to inform them of SOE
requirements and deadlines, while also confirming the certification status of over

150 high-volume importers.°!

CONCLUSION

USDA’s interpretation of OFPA as allowing grower group certification is
supported by the fact that such a view as explained supra is the agency’s
longstanding, consistent, informed interpretation of the statute, for decades now
and since the inception of the organic label. E.g., Loper Bright Enterprises v. Raimando,
603 U.S. 369, 374, 388, & 394 (2024) (citing and applying Skidmore v. Swift & Co.,
323 U.S. 134, 140 (1944)). For all that time, no stakeholder has thought otherwise
or challenged the legality of grower groups. And OFPA provides USDA broad,
express, and discretionary delegations of authority®* for organic certification, with

grower group certification well within those boundaries. Loper Bright, 603 U.S. at

394-95.

61 U.S. DEP'T OF AGRIC., USDA ORGANIC OVERSIGHT AND ENFORCEMENT UPDATE
SUMMARY OF ACTIVITIES - CALENDAR YEAR 2023 17, 18 (2024) (available online at
https://www.ams.usda.gov/sites/default/files/media/NOP2024SummaryofActivitie

sReport.pdf).
627 U.S.C. §§ 6503, 6505, 6512,
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Further, USDA’s system is in accord with the grower group model of organic
certification of our major trading partners around the world, that have substantially
similar organic grower group models. There is an international consensus around
grower group organic certification and strong, deeply rooted reliance interests on it
continuing. Indeed, given the size and scope of small organic farmers across the
globe, doing individual certifications rather than group certifications would be
impossible, an absurd result Congress could not have intended. Ma v. Ashcroft, 361

F.3d 553, 558 (9th Cir. 2004); U.S. v. Wilson, 503 U.S. 329, 334 (1992).

To be sure, there is no place for fraud in the organic sector. And there are
robust processes built into organic guarantee systems, as well as the oversight and
legislative frameworks that sit behind them, which are designed to detect and tackle
fraud where it occurs. But cases of individual fraud should not be confused as a
failure of the overall system of grower group certification. The worldwide organic
movement is actively committed to continuously improving the integrity and
oversight of organic systems and doing so in collaboration with all stakeholders
affected, from farmers to consumers. The 2023 Strengthening Organic Enforcement
rule is an important step in that outcome.

In conclusion, many valuable U.S. imported organic commodities are

primarily produced by smallholders and wouldn’t be available in organic quality
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without group certification. Millions of low-income farmers worldwide depend on

these crops and the grower group organic certification method for their livelihood.

Undermining this vital portion of the U.S. organic program would cause a global
economic crisis for the organic sector.

For the foregoing reasons, Amici respectfully request this Court affirm the

decision of the court below.
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Calle “A” y 20 Avenida 19-72
Zona 3, Edif. Andrus 2do. Nivel

Quetzaltenango, Guatemala, C.A.

\. WwWw.manoscampesinas.org
W CAMPESINAS

Quetzaltenango, February 161" 2024

To Equal Exchange
Dear Friends.
Greetings from Guatemala.

Thank you much for the cooperation you have had this years to strengthening
development opportunities for small-scale coffee-growing families in southwestern
Guatemala.

This communication is because we are very concerned that there is still interest to
question what we achieved in favor of nature and families with collective organic
certifications and it is for that reason that we share with you what organic production
means for families of small-scale producers in Guatemala, with the specific case of Manos
Campesinas.

You know that our organization was found by smallholder farmers, which are the actual
owners; Manos Campesinas was founded in 1997 due to the lack of a direct market for
the coffee produced by families living in the region where we are established as an
organization.; after the Peace agreements were signed in Guatemala, where we had
more than 36 years of internal war; Manos Campesinas emerges, the organization looks
for coffee markets and also decides to produce coffee in harmony with nature and it is not
until the year 2000 when we obtain the organic certificate. At the end of 2023 we were
1421 coffee producing families that work together at Manos Campesinas. Currently, we
export the highest percentage of our coffee to the USA and sales represent between 4
and 5 million dollars annually to this market.

Organic production requires to follow standards already established by existing
regulations for organic agriculture. The way it is made functional is through a mechanism:

1. We invest in technical support every year. We have an internal control system, we also
hire an external audit annually, to verify our processes, control mechanisms and finally
have the certificate; these processes are annual. In technical assistance we invested last
year US$138,000.00, the team is made up of 8 agricultural technicians and 10 promoters;
Separately is the collaboration of the leaders, men and women of the villages. For our
internal inspections we have a budget of US$53,000.00; We inspect 100% of the coffee
plots to ensure that the established standards for production are followed. Separately, we
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hire an external audit, which has a separate cost. The external audit is essential since the
external agent is the one who issues the organic certification, after the audit carried out
by them.

2. With the technical team, we transfer technology for organic production to coffee
producers. Because the members of our organization are micro-producers, with an
average of 1 hectare aprox. where they grow coffee: it is practically impossible for them

chemical insecticides that damage nature and this factor is very important for
environmental preservation, but also for the quality of the soil, water and for health. Each
coffee plot has coordinates and can be located by GPS, it is part of a coffee traceability
system.

4. Guatemala is a country with rugged topography and the areas where our organization
produces coffee are very rugged, ranging from elevations of 900 meters to 2100 meters

decade is because the price of organic coffee is better and the market we currently have
has covered the cost of production and allows for better standard of living for the producer.

5. The organization of coffee producers Manos Campesinas has been functional for

organic coffee, since it is the main crop that provides employment for families, there is a
market for this product and it is also of very good quality.

collective organic certification it is impossible for small-scale producers to continue with
this task of caring for nature through their economic activity for the following reasons:
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1. The cost for a small-scale producer to obtain an organic certificate for an small
coffee plot is very expensive and the current price for organic coffee in the
international market would not be enough to cover it. So eliminating the collective
organic certificate is practically abandoning the idea of organic production in the
villages where coffee is produced in Guatemala. It is important to mention that the
highest percentage of coffee production is by small-scale producers.

2. It has been seen that when the price of coffee is very low, producers who do not
produce organic coffee tend to abandon coffee and plant foods such as corn,
beans, etc. And these crops do not require shade and the trees must be cut down
for this purpose, however, because they are lower value products, they also try to
lower production costs and one way to lower costs is to use synthetic chemicals
that include fertilizers and also herbicides, etc Which is unfortunate due to its
negative effect on soil, water, air and the environment. In a global reality of climate
change, it is not the best option to abandon organic agriculture, rather it should be
encouraged.

3. Manos Campesinas also as an organization that has promoted organic production
would be in serious difficulties in functioning as such since itis an organization that
was founded by producers to promote the production of organic coffee as its main
objective; Our organization also not only promotes organic production, we also
promote the organization of producers, men, women, youth and child protection in
the production processes.

4. In recent decades, due to the lack of opportunities in our country, we have seen a
lot of migration of Guatemalans and also Central Americans to the United States
of America; Currently, organic production is one of those opportunities that
producers have and we hope that they continue to have it as an opportunity.

Thank you very much for your attention and we hope that you will be able to put this
perspective on the topic, the logical reasoning, the benefits and the negative impacts
that can generate such an important decision about organic certification.

Kind regards,

Carlos|Reynoso MANDS
General Manager \\\chp[s'an
Manos Campesinas

Guatemala
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